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Ex 90.15

Ex 90.26*

90.27

90.28

Ex 90.29*%

8905.20 - Floating or submersible drilling or production
platforms

Surveying (including photogrammetrical surveying), hydrographic,
oceanographic, hydrological, meteorological or geophysical
instruments and appliances, excluding compasses; rangefinders.

Ex9015.80 - Otherinstruments and appliances
-- Geophysical instruments only

9015.90 - Parts and accessories

Instruments and apparatus for measuring or checking the flow,
level, pressure or other variables of liquids or gases (for example,
flow meters, level gauges, manometers, heat meters), excluding
instruments and apparatus of heading 90.14, 90.15, 90.28 or 90.32.

-- Except for use in the water distribution
industry

Instruments and apparatus for physical or chemical analysis (for
example polarimeters, refractometers, spectrometers, gas or smoke
analysis apparatus); instruments and apparatus for measuring or
checking viscosity, porosity, expansion, surface tension or the like;
instruments and apparatus for measuring or checking quantities
of heat, sound or light (including exposure meters); microtomes.

Gas, liquid or electricity supply or production meters, including
calibrating meters therefor.

Revolution counters, production counters, taximeters, mileometers,
pedometers and the like; speed indicators and tachometers, other
than those of heading 90.14 or 90.15; stroboscopes.

Ex 9029.10 - Revolution counters, production counters,
taximeters, mileometers, pedometers and the like

-- Production counters
Ex 9029.90 - Parts and accessories

-- For production counters

Ex 90.30**" Oscilloscopes, spectrum analysers and other instruments and

apparatus for measuring or checking electrical quantities,

* Except products for use in civil aircraft.
131 See CCDEC 2013 (17) TTG, of 6.12.2013 and correspondence table.
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excluding meters of heading 90.28; instruments and apparatus for
measuring or detecting alpha, beta, gamma, X-ray, cosmic or other
ionising radiations.

Ex 9030.10 - Instruments and apparatus for measuring or
detecting ionising radiations

-- For use in the energy sector

- Other instruments and apparatus, for measuring or
checking voltage, current, resistance or power:

9030.31 -- Multimeters without a recording device
9030.33 -- Other, without a recording device
- Other instruments and apparatus:

Ex 9030.84 -- Other, with a recording device

-- For use in the energy sector
Ex 9030.89 -- Other

-- For use in the energy sector
Ex 9030.90 - Parts and accessories

-- For use in the energy sector

90.32* Automatic regulating or controlling instruments and apparatus.

4. Annex EQ lI: List of Energy-Related Equipment'?

(in accordance with article 1(4bis))

Energy Charter Treaty

5.  Annex NI: Non-Applicable Energy Materials and Products for
Definitions of “Economic Activity in the Energy Sector”

(in accordance with article 1(5))
27.07'* Oils and other products of the distillation of high temperature

coal tar; similar products in which the weight of the aromatic
constituents exceeds that of the non-aromatic constituents.

* Except products for use in civil aircraft.
132 Modification based on Art. 5 of the Amendment to the Trade-Related Provisions of the
Energy Charter Treaty.

133 See CCDEC 2013 (17) TTG, of 6.12.2013 and correspondence table. 123



124

Ex 44.01* Fuel wood, in logs, in billets, in twigs, in faggots or in similar

forms; wood in chips or particles; sawdust and wood waste and
scrap, whether or not agglomerated in logs, briquettes, pellets
or similar forms.

4401.10 - Fuel wood, in logs, in billets, in twigs, in faggots or
in similar forms.

44,023 Wood charcoal (including shell or nut charcoal), whether or not

agglomerated.

6. Annex TRM: Notification and Phase-Out (TRIMs)
(in accordance with Article 5(4))

(1) Each Contracting Party shall notify to the Secretariat all trade-related
investment measures which it applies that are not in conformity with the
provisions of Article 5, within:

@ 90 days after the entry into force of this Treaty if the Contracting
Party is a member of the WTO;"*¢ or

(b) 12 months after the entry into force of this Treaty if the Contracting
Party is not a member of the WTO."’

Such trade-related investment measures of general or specific application

shall be notified along with their principal features.

(2) In the case of trade-related investment measures applied under
discretionary authority, each specific application shall be notified.
Information that would prejudice the legitimate commercial interests of
particular enterprises need not be disclosed.

(3) Each Contracting Party shall eliminate all trade-related investment
measures which are notified under paragraph (1) within:

@ two years from the date of entry into force of this Treaty if the
Contracting Party is a member of the WTO;"*8 or

134 See CCDEC 2013 (17) TTG, of 6.12.2013 and correspondence table.

135 Id.

136 Modification based on Art. 2 of the Amendment to the Trade-Related Provisions of the

Energy Charter Treaty.

137 Id.

138 Id.



(b) three years from the date of entry into force of this Treaty if the
Contracting Party is not a member of the WTO."**

During the applicable period referred to in paragraph (3) a Contracting
Party shall not modify the terms of any trade-related investment measure
which it notifies under paragraph (1) from those prevailing at the date of
entry into force of this Treaty so as to increase the degree of inconsistency
with the provisions of Article 5 of this Treaty.

Notwithstanding the provisions of paragraph (4), a Contracting Party, in
order not to disadvantage established enterprises which are subject to
a trade-related investment measure notified under paragraph (1), may
apply during the phase-out period the same trade-related investment
measure to a new Investment where:

(@) the products of such Investment are like products to those of the
established enterprises; and

(b) such application is necessary to avoid distorting the conditions
of competition between the new Investment and the established
enterprises.

Any trade-related investment measure so applied to a new Investment
shall be notified to the Secretariat. The terms of such a trade-related
investment measure shall be equivalent in their competitive effect to
those applicable to the established enterprises, and it shall be terminated
at the same time.

Where a state or Regional Economic Integration Organisation accedes to
this Treaty after the Treaty has entered into force:

(@) the notification referred to in paragraphs (1) and (2) shall be made
by the later of the applicable date in paragraph (1) or the date of
deposit of the instrument of accession; and

(b) the end of the phase-out period shall be the later of the
applicable date in paragraph (3) or the date on which the Treaty
enters into force for that state or Regional Economic Integration
Organisation.

139 Modification based on Art. 2 of the Amendment to the Trade-Related Provisions of the

Energy Charter Treaty.
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Annex N: List of Contracting Parties Requiring at least 3 Separate
Areas to be Involved in a Transit

(in accordance with Article 7(10)(a))

Canada and United States of America

Annex VC: List of Contracting Parties which Have Made Voluntary
Binding Commitments in respect of Article 10(3)

(in accordance with Article 10(6))

Annex ID: List of Contracting Parties Not Allowing an Investor to
Resubmit the Same Dispute to International Arbitration at a Later
Stage under Article 26

(in accordance with Article 26(3)(b)(i))
Australia

Azerbaijan

Bulgaria

Canada

Croatia

Cyprus

The Czech Republic

European Union and EURATOM'™?
Finland

Greece

Hungary

Ireland

Italy

Japan

Kazakhstan

Norway

Poland

140 Editor’s note: originally, the European Communities.



18.
19.
20.
21.
22.
23.
24.

10.

Sl

Portugal

Romania

The Russian Federation
Slovenia

Spain

Sweden

United States of America

Annex IA: List of Contracting Parties Not Allowing an Investor or
Contracting Party to Submit a Dispute concerning the Last Sentence
of Article 10(1) to International Arbitration

(in accordance with Articles 26(3)(c) and 27(2))
Australia

Canada

Hungary

Norway

Annex P: Special Sub-National Dispute Procedure
(in accordance with Article 27(3)(i))

PART |

1.
2.

Canada

Australia

PART I

(1

Where, in making an award, the tribunal finds that a measure of a regional
or local government or authority of a Contracting Party (hereinafter
referred to as the “Responsible Party”) is not in conformity with a provision
of this Treaty, the Responsible Party shall take such reasonable measures
as may be available to it to ensure observance of the Treaty in respect of
the measure.

The Responsible Party shall, within 30 days from the date the award
is made, provide to the Secretariat written notice of its intentions as
to ensuring observance of the Treaty in respect of the measure. The
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Secretariat shall present the notification to the Charter Conference at the
earliest practicable opportunity, and no later than the meeting of the
Charter Conference following receipt of the notice. If it is impracticable
to ensure observance immediately, the Responsible Party shall have a
reasonable period of time in which to do so. The reasonable period of
time shall be agreed by both parties to the dispute. In the event that
such agreement is not reached, the Responsible Party shall propose a
reasonable period for approval by the Charter Conference.

Where the Responsible Party fails, within the reasonable period of time, to
ensure observance in respect of the measure, it shall at the request of the
other Contracting Party party to the dispute (hereinafter referred to as the
“Injured Party”) endeavour to agree with the Injured Party on appropriate
compensation as a mutually satisfactory resolution of the dispute.

If no satisfactory compensation has been agreed within 20 days of the
request of the Injured Party, the Injured Party may with the authorisation of
the Charter Conference suspend such of its obligations to the Responsible
Party under the Treaty as it considers equivalent to those denied by the
measure in question, until such time as the Contracting Parties have reached
agreement on a resolution of their dispute or the non-conforming measure
has been brought into conformity with the Treaty.

In considering what obligations to suspend, the Injured Party shall apply
the following principles and procedures:

@ The Injured Party should first seek to suspend obligations with
respect to the same Part of the Treaty as that in which the tribunal
has found a violation.

(b) If the Injured Party considers that it is not practicable or effective
to suspend obligations with respect to the same Part of the
Treaty, it may seek to suspend obligations in other Parts of the
Treaty. If the Injured Party decides to request authorisation to
suspend obligations under this subparagraph, it shall state the
reasons therefor in its request to the Charter Conference for
authorisation.

On written request of the Responsible Party, delivered to the Injured Party
and to the President of the tribunal that rendered the award, the tribunal shall
determine whether the level of obligations suspended by the Injured Party
is excessive, and if so, to what extent. If the tribunal cannot be reconstituted,
such determination shall be made by one or more arbitrators appointed by



the Secretary General. Determinations pursuant to this paragraph shall be
completed within 60 days of the request to the tribunal or the appointment
by the Secretary General. Obligations shall not be suspended pending the
determination, which shall be final and binding.

(7)  In suspending any obligations to a Responsible Party, an Injured Party
shall make every effort not to affect adversely the rights under the Treaty
of any other Contracting Party.

12.  Annex W: Exceptions and Rules Governing the Application of the
Provisions of the WTO Agreement''

(in accordance with article 29(2)(A))

[UNDERSTANDING with respect to Article 29(2)(a) and Annex W:

Notwithstanding the listing of paragraph 6 of article XXIV of the GATT 1994 in
Annex W (A)(1)(@)(i), any signatory affected by an increase in customs duties or other
charges of any kind imposed on or in connection with importation or exportation
referred to in the first sentence of that paragraph, is entitled to seek consultations in
the Charter Conference.]'*?

(A) Exceptions to the Application of the Provisions of the WTO
Agreement.

The following provisions of the WTO Agreement shall not be applicable under
Article 29(2)(a):"*

(1) Agreement Establishing the World Trade Organization

All except article IX, paragraphs 3 and 4 and XVI, paragraphs 1, 3 and 4
@ Annex 1A to the WTO Agreement:

Multilateral Agreements on Trade in Goods:

() General Agreement on Tariffs and Trade 1994

141 Modification based on Art. 4 of the Amendment to the Trade-Related Provisions of the
Energy Charter Treaty.

142 Final Actin respect of the Amendment to the Trade-Related Provisions of the Energy
Charter Treaty, Understanding 1.

143 List of provisions of the WTO Agreement that are applicable under Article 29(2)(a) of
the Energy Charter Treaty: http://www.energycharter.org/.
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XV
XVl
XX
XX
XXIV
XXV
XXVI
XXVII
XXVIII
XXVINIEs
XXIX
XXX
XXXI
XXXII
XXX
XXXV

XXXVI
XXXVII
XXXVII

Schedules of Concessions, paragraphs (1)(),(1)(b,1°
sentence), (1)(c) and (7)

Special Provisions relating to Cinematographic Films
Exchange Arrangements

Governmental Assistance to Economic Development
Consultation

Nullification or'** Impairment

Customs Unions and Free-Trade Areas, paragraph 6
Joint Action by the Contracting Parties

Acceptance, Entry into Force and Registration
Withholding or Withdrawal of Concessions
Modification of Schedules

Tariff Negotiations

The Relation of this Agreement to the Havana Charter
Amendments

Withdrawal

Contracting Parties

Accession

Non-application of the Agreement between
Particular Contracting Parties

Principles and Objectives
Commitments

Joint Action

Annex H Relating to Article XXVI

Annex |

Notes and Supplementary Provisions (related to the
above-mentioned GATT provisions)

Understanding on the Interpretation of Article II: 1(b) of the GATT 1994

144 Editor’s note: in accordance with WTO and former Annex G of ECT. The modification
(“and”) based on Art. 4 of the Amendment to the Trade-Related Provisions of the
Energy Charter Treaty is interpreted as error and not considered here.
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2 Date of incorporation of other duties and charges
into the schedule

Challenges, (1°* sentence only)
Dispute settlement
Supersession of BISD 275/24

Understanding on the Interpretation of Article XVII of the GATT 1994

1 only the phrase “for review by the working party to
be set up under paragraph (5)”

5 Working Party on state trading

Understanding on the Balance-of-Payments Provisions of the GATT 1994

5 Committee on Balance-of-Payments Restrictions,
except last sentence

7 Review by the Committee, the phrase “or under
paragraph 12(b) of Article XVIII”

8 Simplified consultation procedures

13 Conclusions of Balance-of-Payments consultations,

first sentence, third sentence: the phrase “and XVIII:
B, the 1979 Declaration” and last sentence.
Understanding on the Interpretation of Article XXIV of the GATT 1994
All except paragraph 13

Understanding in Respect of Waivers of Obligations under the GATT 1994

3 Nullification and Impairment
Understanding on the Interpretation of Article XXVIII of the GATT 1994

Marrakesh Protocol to the GATT 1994
(i) Agreement on Agriculture

(iii) Agreement on the Application of Sanitary and
Phytosanitary Measures

(iv) Agreement on Textiles and Clothing
(v) Agreement on Technical Barriers to Trade

Preamble (paragraphs 1, 8, 9)
131
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(viii)

1.3
10.5

10.6

109

N

12

13

14
15

General Provisions

The words “Developed country” and the
words “French or Spanish” which shall be
replaced by “Russian”

The phrase “and draw attention of
developing country Members .... interest
to them.”

Information about technical regulations,
standards and certification systems
(languages)

Technical assistance to other Parties

Special and differential treatment of
developing countries

The Committee on Technical Barriers to
Trade

Consultation and Dispute Settlement
Final Provisions (other than 15.2 and 15.5)

Annex 2 Technical Expert Groups

Agreement on Trade-Related Investment Measures

Agreement on Implementation of Article VI of the
GATT 1994 (Anti-dumping)

15
16
17
18

Developing Country Members
Committee on Anti-Dumping Practices
Consultation and Dispute Settlement

Final Provisions, paragraphs 2 and 6

Agreement on Implementation of Article VIl of the
GATT 1994 (Customs Valuation)

Preamble, paragraph 2, the phrase “and to secure
additional benefits for the international trade of
developing countries”

14

18

Application of Annexes (second sentence
except as far as it refers to Annex Il
paragraphs 6 and 7)

Institutions (Committee on Customs
Valuation)



19 Consultation and Dispute Settlement

20 Special and differential treatment of
developing countries

21 Reservations

23 Review

24 Secretariat

Annex Il Technical Committee on Customs
Valuation

Annex Il Extra Provisions (except paragraphs 6
and 7)

(ix) Agreement on Preshipment Inspection

Preamble, paragraphs 2 and 3

33 Technical Assistance

6 Review

7 Consultation

8 Dispute Settlement
(x) Agreement on Rules of Origin'*

Preamble, 8t indent

4 Institutions
6 Review
7 Consultation
8 Dispute Settlement
9 Harmonisation of Rules of Origin
Annex | Technical Committee on Rules of Origin
(xi) Agreement on Import Licensing Procedures
1.4(a) General Provisions (last sentence)
2.2 Automatic Import Licensing (footnote 5)
3.5(iv) Non-Automatic Import Licensing (last
sentence)
Institutions
6 Consultations and Dispute Settlement

145 Editor’s note: Art. 9 bears the title “Objectives and Principles”. The title “Harmonisation

of Rules of Origin” refers to Part IV, comprising only Art. 9.
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(xii)

(xiii)

7
8

Review (except paragraph 3)
Final provisions (except paragraph 2)

Agreement on Subsidies and Countervailing Measures

4

24

26

27

29

30
31

Remedies (except paragraphs 4.1, 4.2
and 4.3)

Adverse Effects, last sentence

Serious Prejudice (paragraphs 6.6, the
phrases “subject to the provisions of
paragraph 3 of Annex V" and “arising
under Article 7, and to the panel
established pursuant to paragraph 4

of Article 7”, 6.8 the phrase “, including
information submitted in accordance
with the provisions of Annex V” and 6.9)

Remedies (except paragraphs 7.1, 7.2
and 7.3)

Identification of Non-Actionable
Subsidies, paragraph 8.5 and Footnote 25

Consultations and Authorised Remedies

Committee on Subsidies and
Countervailing Measures and
Subsidiary Bodies

Surveillance

Special and Differential Treatment of
Developing Country Members

Transformation into Market Economy,
paragraph 29.2 (except first sentence)

Dispute Settlement
Provisional Application

32.2,32.7 and 32.8 (only insofar as it refers to

Annexes V and VII) Final Provisions

Annex V Procedures for Developing Information

concerning Serious Prejudice

Annex VII Developing Countries

Agreement on Safeguards

9

Developing Country Members



12 Notification and Consultation, paragraph 10
13 Surveillance
14 Dispute Settlement
Annex Exception
(b) Annex 1B to the WTO Agreement:
General Agreement on Trade in Services
(€ Annex 1C to the WTO Agreement:

Agreement on Trade-Related Aspects of Intellectual
Property Rights

[Signatories confirm their commitment to provide effective protection of intellectual
property rights following the highest international standards.

Intellectual property rights include for the purpose of this Declaration in particular
copyright and related rights (including computer programmes and data bases),
trademarks, geographical indications, patents, designs, topographies of
semiconductor products and undisclosed information.]'*¢

(d) Annex 2 to the WTO Agreement:

Understanding on Rules and Procedures Governing
the Settlement of Disputes

(e) Annex 3 to the WTO Agreement:
Trade Policy Review Mechanism
(f) Annex 4 to the WTO Agreement:

Plurilateral Trade Agreements:

(i) Agreement on Trade in Civil Aircraft
(i) Agreement on Government Procurement
9 Ministerial Decisions, Declarations and Understanding:

(i) Decision on Measures in favour of Least-Developed
Countries

(i) Declaration on the Contribution of the WTO to
Achieving Greater Coherence in Global Economic
Policy Making

146 Final Actin respect of the Amendment to the Trade-Related Provisions of the Energy
Charter Treaty, Joint Declaration on Trade-Related Intellectual Property Rights.

Energy Charter Treaty
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(vi)

(vii)

(viii)

(xii)

(xiii)

(xiv)

(xv)

(xvi)
(xwvii)
(xviii)

(xix)

Decision on Notification Procedures

Declaration on the Relationship of the WTO with
the IMF

Decision on Measures Concerning the Possible
Negative Effects of the Reform Programme

on Least-Developed and Net Food-Importing
Developing Countries

Decision on Notification of First Integration under
Article 2.6 of the Agreement on Textiles and Clothing

Decision on Review of the ISO/IEC Information
Centre Publication

Decision on Proposed Understanding on WTO-ISO
Standards Information System

Decision on Anti-Circumvention

Decision on Review of Article 17.6 of the Agreement
on Implementation of Article VI of the GATT 1994

Declaration on Dispute Settlement pursuant to the
Agreement on Implementation of Article VI of the
GATT 1994 or Part V of the Agreement on Subsidies
and Countervailing Measures

Decision Regarding Cases Where Customs
Administrations Have Reason to Doubt the Truth or
Accuracy of the Declared Value

Decision on Texts Relating to Minimum Values and
Imports by Sole Agents, Sole Distributors and Sole
Concessionaires

Decision on Institutional Arrangements for the GATS

Decision on certain Dispute Settlement Procedures
for the GATS

Decision on Trade in Services and the Environment

Decision on Negotiations on Movement of Natural
Persons

Decision on Financial Services

Decision on Negotiations on Maritime Transport
Services



@)

(xxi)

(xxii)

(xxiv)

(xxv)

(xxvi)

(xxvii)

(xxviii)

(xxix)

Decision on Negotiations on Basic
Telecommunications

Decision on Professional Services

Decision on Accession to the Agreement on
Government Procurement

Decision on the Application and Review of the
Understanding on Rules and Procedures Governing
the Settlement of Disputes

Understanding on Commitments in Financial Services

Decision on the Acceptance of and Accession to the
Agreement Establishing the WTO

Decision on Trade and Environment

Decision on Organisational and Financial
Consequences Following from Implementation of
the Agreement Establishing the WTO

Decision on the Establishment of the Preparatory
Committee for the WTO

All other provisions in the WTO Agreement which relate to:

(@) governmental assistance to economic development and the
treatment of developing countries, except for paragraphs (1) to (4)
of the Decision of 28 November 1979 (L/4903) on Differential and
more Favourable Treatment, Reciprocity and Fuller Participation
of Developing Countries;

(b) the establishment or operation of specialist committees and other
subsidiary institutions;

() signature, accession, entry into force, withdrawal, deposit and

registration.

All agreements, arrangements, decisions, understandings or other joint
action pursuant to the provisions listed as not applicable in paragraphs

(1 or (2).

Energy Charter Treaty
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(4)  Trade in nuclear materials may be governed by agreements referred to
in the Declarations related to this paragraph contained in the Final Act of
the European Energy Charter Conference.'"

[The Russian Federation has raised the issue of trade in nuclear materials. The
Russian Federation and the EU agreed that the Partnership and Cooperation
Agreement between the Russian Federation, the European Union and its
Member States, which entered into force on 1 December 1997, is the appropriate
framework to deal with this issue, as confirmed in the conclusions of 27 January
1998 Cooperation Council J'*

[DECLARATION With respect to Annex [W(4)['*°

(a) The European Communities and the Russian Federation declare that
trade in nuclear materials between them shall be governed, until they
reach another agreement, by the provisions of article 22 of the Agreement
on Partnership and Cooperation establishing a partnership between the
European Communities and their Member States, of the one part, and the
Russian Federation, of the other part, signed at Corfu on 24 June 1994,
the exchange of letters attached thereto and the related joint declaration,
and disputes regarding such trade will be subject to the procedures of the
said Agreement.

(b)  The European Communities and Ukraine declare that, in accordance with
the Agreement on Partnership and Cooperation signed at Luxembourg on 14
June 1994 and the Interim Agreement thereto, initialled there the same day,
trade in nuclear materials between them shall be exclusively governed by the
provisions of a specific agreement to be concluded between the European
Atomic Energy Community and Ukraine.

Until entry into force of this specific agreement, the provisions of the
Agreement on Trade and Economic and Commercial Cooperation
between the European Economic Community, the European Atomic
Energy Community and the Union of Soviet Socialist Republics signed at
Brussels on 18 December 1989 shall exclusively continue to apply for trade
in nuclear materials between them.

147 Editor’s note: For countries having become members of WTO the rules and provisions
of WTO are applicable to trade in nuclear materials.

148 Final Actin respect of the Amendment to the Trade-Related Provisions of the Energy
Charter Treaty, Joint Declaration by the Russian Federation and the European Union.

149 Original: “G(4)", adapted by editors.



(©

(d)

(e)

(f)

The European Communities and Kazakhstan declare that, in accordance
with the Agreement on Partnership and Cooperation initialled at Brussels on
20 May 1994, trade in nuclear materials between them shall be exclusively
governed by the provisions of a specific agreement to be concluded between
the European Atomic Energy Community and Kazakhstan.

Untilentry into force of this specificagreement, the provisions ofthe Agreement
on Trade and Economic and Commercial Cooperation between the European
Economic Community, the European Atomic Energy Community and the
Union of Soviet Socialist Republics signed at Brussels on 18 December 1989 shall
exclusively continue to apply for trade in nuclear materials between them.

The European Communities and Kyrgyzstan declare that, in accordance
with the Agreement on Partnership and Cooperation initialled at Brussels on
31 May 1994, trade in nuclear materials between them shall be exclusively
governed by the provisions of a specific agreement to be concluded between
the European Atomic Energy Community and Kyrgyzstan.

Until entry into force of this specific agreement, the provisions of the
Agreement on Trade and Economic and Commercial Cooperation
between the European Economic Community, the European Atomic
Energy Community and the Union of Soviet Socialist Republics signed at
Brussels on 18 December 1989 shall exclusively continue to apply for trade
in nuclear materials between them.

The European Communities and Tajikistan declare that trade in nuclear
materials between them shall be exclusively governed by the provisions of
a specific agreement to be concluded between the European Atomic Energy
Community and Tajikistan.

Until entry into force of this specific agreement, the provisions of the
Agreement on Trade and Economic and Commercial Cooperation
between the European Economic Community, the European Atomic
Energy Community and the Union of Soviet Socialist Republics signed at
Brussels on 18 December 1989 shall exclusively continue to apply for trade
in nuclear materials between them.

The European Communities and Uzbekistan declare that trade in nuclear
materials between them shall be exclusively governed by the provisions of
a specific agreement to be concluded between the European Atomic Energy
Community and Uzbekistan.
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Until entry into force of this specific agreement, the provisions of the
Agreement on Trade and Economic and Commercial Cooperation
between the European Economic Community, the European Atomic
Energy Community and the Union of Soviet Socialist Republics signed at
Brussels on 18 December 1989 shall exclusively continue to apply for trade
in nuclear materials between them.]"°

[JOINT MEMORANDUM OF THE DELEGATIONS OF THE RUSSIAN FEDERATION AND
THE EUROPEAN COMMUNITIES ON NUCLEAR TRADE™'

The delegations of the Russian Federation and of the European Communities
have examined the situation of the nuclear trade between both Parties and they
acknowledged the following:

The statement of the European Commission in the Joint Committee held on
1 and 2 December 1994 clearly indicates that “the European Commission
and the Euratom Supply Agency have never made it their policy to apply
quotas on imports of nuclear materials from Russia and do not intend to do
so in the future unless a situation should arise requiring safequard measures
in accordance with Article 15 of the Agreement between the European
Economic Community, the European Atomic Energy Community and the
Union of Soviet Socialist Republics on Trade and Economic and Commercial
Cooperation signed in Brussels on 18 December 1989. This means, a fortiori,
that no quotas have been or will be applied on a utility by utility basis”.

The relevant provisions of the Agreement on Partnership and Cooperation
establishing a partnership between the European Communities and their
Member States on the one part, and the Russian Federation on the other
part, signed in Corfu on 24 June 1994, on national treatment with respect to
nuclear materials imported from Russia are fully applicable.

They acknowledge the intention expressed by the European Commission to
look at the way the Euratom Supply Agency is implementing its supply policy,
with a view to take full account of both Parties’ legitimate interests, including
inter alia the interest expressed by Russia in increasing the volume of trade.

Representatives of the Commission and of the Russian Government will meet in the
near future in order to examine the difficulties encountered by Russian exporters of
nuclear materials.]

(B)

Rules Governing the Application of Provisions of the WTO
Agreement.

150 Final Act of the European Energy Charter Conference, Declaration 7.

151

Editor’s note: Annex Il to document CONF 115 of 6 January 1995 (not published).



In the absence of a relevant interpretation of the WTO Agreement
adopted by the Ministerial Conference or the General Council of the
World Trade Organization under paragraph 2 of article IX of the WTO
Agreement concerning provisions applicable under Article 29(2)(), the
Charter Conference may adopt an interpretation.

Requests for waivers under Article 29(2) and (6)(b) shall be submitted to
the Charter Conference, which shall follow, in carrying out these duties, the
procedures of paragraphs 3 and 4 of article IX of the WTO Agreement.

Waivers of obligations in force in the WTO shall be considered in force for
the purposes of Article 29 while they remain in force in the WTO.

The provisions of article Il of the GATT 1994 which have not been
disapplied shall, without prejudice to Article 29(4), (5) and (7), be modified
as follows:

(i) All Energy Materials and Products listed in Annex EM Il and Energy-
Related Equipment listed in Annex EQ Ilimported from or exported to
any other Contracting Party shall also be exempt from all other duties
or charges of any kind imposed on or in connection with importation
or exportation, in excess of those imposed on the date of the standstill
referred to in Article 29(6), first sentence, or under Article 29(7), or
those directly and mandatorily required to be imposed thereafter by
legislation in force in the importing or exporting territory on the date
referred to in Article 29(6), first sentence.

(if) Nothing in article Il of the GATT 1994 shall prevent any Contracting
Party from imposing at any time on the importation or exportation
of any product:

(@) a charge equivalent to an internal tax imposed consistently
with the provisions of paragraph 2 of article Ill of GATT 1994 in
respect of the like domestic product or in respect of an article
from which the imported product has been manufactured or
produced in whole or in part;

(b) any anti-dumping or countervailing duty applied consistently
with the provisions of article VI of GATT 1994;

(c) fees or other charges commensurate with the cost of services
rendered.

(iii) No Contracting Party shall alter its method of determining dutiable
value or of converting currencies so as to impair the value of the
standstill obligations provided for in Article 29(6) or (7).
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(vi)

If any Contracting Party establishes, maintains or authorises,
formally or in effect, a monopoly of the importation or exportation
of any Energy Material or Product listed in Annex EM Il or in respect
of Energy-Related Equipment listed in EQ II, such monopoly shall
not operate so as to afford protection on the average in excess of
the amount of protection permitted by the standstill obligation
provided for in Article 29(6) or (7). The provisions of this paragraph
shall not limit the use by Contracting Parties of any form of
assistance to domestic producers permitted by other provisions
of this Treaty.

If any Contracting Party considers that a product is not receiving
from another Contracting Party the treatment which the first
Contracting Party believes to have been contemplated by the
standstill obligation provided for in Article 29(6) or (7), it shall bring
the matter directly to the attention of the other Contracting Party. If
the latter agrees that the treatment contemplated was that claimed
by the first Contracting Party, but declares that such treatment
cannot be accorded because a court or other proper authority has
ruled to the effect that the product involved cannot be classified
under the tariff laws of such Contracting Party so as to permit the
treatment contemplated in this Treaty, the two Contracting Parties,
together with any other Contracting Parties substantially interested,
shall enter promptly into further negotiations with a view to a
compensatory adjustment of the matter.

(@ The specific duties and charges included in the Tariff
Record relating to the Contracting Parties members of the
International Monetary Fund, and margins of preference in
specific duties and charges maintained by such Contracting
Parties, are expressed in the appropriate currency at the par
value accepted or provisionally recognised by the Fund at the
date of the standstill referred to in Article 29(6), first sentence,
or under Article 29(7). Accordingly, in case this par value is
reduced consistently with the Articles of Agreement of the
International Monetary Fund by more than twenty per centum,
such specific duties and charges and margins of preference
may be adjusted to take account of such reduction; Provided
that the Conference concurs that such adjustments will not
impair the value of the standstill obligation provided for in
Article 29(6) or (7) or elsewhere in this Treaty, due account
being taken of all factors which may influence the need for, or
urgency of, such adjustments.



(b) Similar provisions shall apply to any Contracting Party not a
member of the Fund, as from the date on which such Contracting
Party becomes a member of the Fund or enters into a special
exchange agreement in pursuance of Article XV of GATT 1994.

(vii) Each Contracting Party shall notify the Secretariat of the customs
duties and charges of any kind applicable on the date of the
standstill referred to in Article 29(6) first sentence. The Secretariat
shall keep a Tariff Record of the customs duties and charges of any
kind relevant for the purpose of the standstill on customs duties
and charges of any kind under Article 29(6) or (7).

The Decision of 26 March 1980 on “Introduction of a Loose-Leaf System for
the Schedules of Tariff Concessions” (BISD 275/24) shall not be applicable
under Article 29(2)@). The applicable provisions of the Understanding on
the Interpretation of Article Il:1(b) of the GATT 1994 shall, without prejudice
to Article 29(4), (5) or (7), apply with the following modifications:

(i) In order to ensure transparency of the legal rights and obligations
deriving from paragraph 1(b) of article Il of GATT 1994, the
nature and level of any “other duties or charges” levied on any
Energy Materials and Products listed in Annex EM Il or Energy-
Related Equipment listed in Annex EQ Il with respect to their
importation or exportation, as referred to in that provision, shall
be recorded in the Tariff Record at the levels applying at the date
of the standstill referred to in Article 29(6), first sentence, or under
Article 29(7) respectively, against the tariff item to which they
apply. It is understood that such recording does not change the
legal character of “other duties or charges”.

(if) “Other duties or charges” shall be recorded in respect of all Energy
Materials and Products listed in Annex EM Il and Energy-Related
Equipment listed in Annex EQ II.

(iii) It will be open to any Contracting Party to challenge the existence
of an “other duty or charge”, on the ground that no such “other
duty or charge” existed at the date of the standstill referred to in
Article 29(6), first sentence, or the relevant date under Article 29(7),
for the item in question, as well as the consistency of the recorded
level of any “other duty or charge” with the standstill obligation
provided for by Article 29(6) or (7), for a period of one year after
the entry into force of the Amendment to the trade-related
provisions of this Treaty, adopted by the Charter Conference on
24 April 1998, or one year after the notification to the Secretariat
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(10)

of the level of customs duties and charges of any kind referred to
in Article 29(6), first sentence, or Article 29(7), if that is the later.

(iv) The recording of “other duties or charges” in the Tariff Record is
without prejudice to their consistency with rights and obligations
under GATT 1994 other than those affected by sub-paragraph (iii)
above. All Contracting Parties retain the right to challenge, at any time,
the consistency of any “other duty or charge” with such obligations.

(v) “Other duties or charges” omitted from a notification to the
Secretariat shall not subsequently be added to it and any “other
duty or charge” recorded at a level lower than that prevailing
on the applicable date shall not be restored to that level unless
such additions or changes are made within six months of the
notification to the Secretariat.

Where the WTO Agreement refers to “duties inscribed in the Schedule” or
to “bound duties”, there shall be substituted “the level of customs duties
and charges of any kind permitted under Article 29(4) to (8)".

Where the WTO Agreement specifies the date of entry into force of the
WTO Agreement (or an analogous phrase) as the reference date for
an action, there shall be substituted the date of entry into force of the
Amendment to the trade-related provisions of this Treaty adopted by the
Charter Conference on 24 April 1998.

With respect to notifications required by the provisions made applicable
by Article 29(2)(a):

@ Contracting Parties which are not members of the WTO shall make
their notifications to the Secretariat. The Secretariat shall circulate
copies of the notifications to all Contracting Parties. Notifications
to the Secretariat shall be in one of the authentic languages of
this Treaty. The accompanying documents may be solely in the
language of the Contracting Party;

(b) such requirements shall not apply to Contracting Parties to this
Treaty which are also members of the WTO which provides for its
own notification requirements.

Where Article 29(2)(a) or (6)(b) applies, the Charter Conference shall carry
out any applicable duties that the WTO Agreement assigned to the
relevant bodies under the WTO Agreement.

(@) Interpretations of the WTO Agreement adopted by the Ministerial
Conference or the General Council of the WTO under paragraph



2 of article IX of the WTO Agreement insofar as they interpret
provisions applicable under Article 29(2)(a) shall apply.

(b) Amendments to the WTO Agreement under article X of the WTO
Agreement that are binding on all members of the WTO (other then
those under paragraph 9 of article X) insofar as they amend or relate
to provisions applicable under Article 29(2)(a), shall apply unless
a Contracting Party requests the Charter Conference to disapply
or modify such amendment. The Charter Conference shall take
the decision by a three-fourths majority of the Contracting Parties
and determine the date of the disapplication or modification of
such amendment. A request for the disapplication or modification
of such amendment may include a request that the application
of the amendment be suspended pending the decision of the
Charter Conference.

A request to the Charter Conference made under this paragraph
shall be made within six months of the circulation of a notification
from the Secretariat that the amendment has taken effect under
the WTO Agreement.

(@) Interpretations, amendments, or new instruments adopted by the
WTO, other than the interpretations and amendments applied
under paragraphs (a) and (b) shall not apply.

13. Annex TFU: Provisions regarding Trade Agreements between States
which Were Constituent Parts of the Former Union of Soviet Socialist
Republics'?

(in accordance with article 29(2)(B))

14. Annex BR: List of Contracting Parties which Shall Not Increase any
Customs Duty or Other Charge above the Level Resulting from their
Commitments or any Provisions Applicable to Them under the WTO
Agreement’?

(in accordance with article 29 (7))

[CHAIRMAN'’S STATEMENT AT THE ADOPTION SESSION ON 24 APRIL 1998

152 Editor’s note: The applicability of Annex TFU terminated on 1 December 1999 as per
Art. 29.2.b ECT. For the text of the Annex TFU and Understanding with respect to the
Annex TFU: http://www.energycharter.org/.

153 Introduced by Art. 5 of the Amendment to the Trade-Related Provisions of the Energy

Charter Treaty.
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“On the issue of future listing of countries on Annexes BR and BRQ, | conclude that
all delegations are aware of the long standing positions of those delegations which
like Australia, Hungary and Japan have repeatedly underlined that they support
legally binding tariff commitments provided their commitments under the Energy
Charter Treaty reflect their commitments in the WTO. This also reflects the position
of other delegations, and there is a general acceptance among delegations that
they will give positive consideration to that position at the time when the decision
on legally binding tariff commitments is taken.”]">*

15. Annex BRQ: List of Contracting Parties which Shall Not Increase any
Customs Duty or Other Charge above the Level Resulting from their
Commitments or any Provisions Applicable to Them under the WTO
Agreement’™?

(in accordance with article 29 (7))

[CHAIRMAN’S STATEMENT AT THE ADOPTION SESSION ON 24 APRIL 1998

“On the issue of future listing of countries on Annexes BR and BRQ, | conclude that
all delegations are aware of the long standing positions of those delegations which
like Australia, Hungary and Japan have repeatedly underlined that they support
legally binding tariff commitments provided their commitments under the Energy
Charter Treaty reflect their commitments in the WTO. This also reflects the position
of other delegations, and there is a general acceptance among delegations that
they will give positive consideration to that position at the time when the decision
on legally binding tariff commitments is taken.”]"*°

16. Annex D: Interim Provisions for Trade Dispute Settlement'>’

(in accordance with Article 29(9))

154 Editor’s note: Document CS(98) 338 CC 124, point 6, of 24 May 1998 (not published).
This Statement was read out by the Chairman to the Adoption Session on 24 April 1998
and also circulated in written form. This Statement, which reflected the outcome of
informal consultations, replaced a draft Declaration on the issue of listing on Annexes
BR and BRQ, the text of which was consequently deleted from the text for adoption.

155 Introduced by Art. 5 of the Amendment to the Trade-Related Provisions of the Energy
Charter Treaty.

156 Editor’s note: Document CS(98) 338 CC 124, point 6, of 24 May 1998 (not published).
This Statement was read out by the Chairman to the Adoption Session on 24 April 1998
and also circulated in written form. This Statement, which reflected the outcome of
informal consultations, replaced a draft Declaration on the issue of listing on Annexes
BR and BRQ, the text of which was consequently deleted from the text for adoption.

157 Modification based on Art. 3 of the Amendment to the Trade-Related Provisions of the
Energy Charter Treaty.



[CHAIRMAN’S CONCLUSION ON THE IMPLEMENTATION OF TRADE-RELATED RULES,
AT THE ENERGY CHARTER CONFERENCE ON 24 APRIL 1998: There was furthermore
a consensus that in developing dispute settlement rules and procedures WTO rules
of procedure and practice would be followed and the roster of panellists to be
adopted by the Conference would be drawn up in accordance with Article 3 of the
Amendment.]®

m @ In their relations with one another, Contracting Parties shall
make every effort through cooperation and consultations to
arrive at a mutually satisfactory resolution of any dispute about
existing measures that might materially affect compliance with
the provisions applicable to trade under Article 5 or 29, or about
any measures that might nullify or impair any benefit accruing
to a Contracting Party directly or indirectly under the provisions
applicable to trade under Article 29."°

(b) A Contracting Party may make a written request to any other
Contracting Party for consultations regarding any existing measure of
the other Contracting Party that it considers might affect materially
compliance with provisions applicable to trade under Article 5 or 29,
or any measure that might nullify or impair any benefit accruing
to a Contracting Party directly or indirectly under the provisions
applicable to trade under Article 29.'° A Contracting Party which
requests consultations shall to the fullest extent possible indicate
the measure complained of and specify the provisions of Article
5 or 29 and of the WTO Agreement'' that it considers relevant.
Requests to consult pursuant to this paragraph shall be notified
to the Secretariat, which shall periodically inform the Contracting
Parties of pending consultations that have been notified.

(© A Contracting Party shall treat any confidential or proprietary
information identified as such and contained in or received
in response to a written request, or received in the course of
consultations, in the same manner in which it is treated by the
Contracting Party providing the information.

158 Editor’s note: Document CS (98) 338 CC 124, point 13, of 24 May 1998 (not published).
The Conclusion was drawn by the Chairman to the first Energy Charter Conference on
24 April 1998. The Conference agreed without objection to this conclusion.

159 Modification based on Art. 3 of the Amendment to the Trade-Related Provisions of the

Energy Charter Treaty.
160 Id.
161 Id.

147

Energy Charter Treaty



148

@2 @

In seeking to resolve matters considered by a Contracting Party
to affect compliance with provisions applicable to trade under
Article 5 or 29 as between itself and another Contracting Party, or
to nullify or impair any benefit accruing to it directly or indirectly
under the provisions applicable to trade under Article 29,%? the
Contracting Parties participating in consultations or other dispute
settlement shall make every effort to avoid a resolution that
adversely affects the trade of any other Contracting Party.

If, within 60 days from the receipt of the request for consultation
referred to in subparagraph (1)(b), the Contracting Parties have
not resolved their dispute or agreed to resolve it by conciliation,
mediation, arbitration or other method, either Contracting
Party may deliver to the Secretariat a written request for the
establishment of a panel in accordance with sub-paragraphs (b)
to (f). In its request the requesting Contracting Party shall state the
substance of the dispute and indicate which provisions of Article
5 or 29 and of the WTO Agreement'®® are considered relevant.
The Secretariat shall promptly deliver copies of the request to all
Contracting Parties.

The interests of other Contracting Parties shall be taken into
account during the resolution of a dispute. Any other Contracting
Party having a substantial interest in a matter shall have the right
to be heard by the panel and to make written submissions to it,
provided that both the disputing Contracting Parties and the
Secretariat have received written notice of its interest no later
than the date of establishment of the panel, as determined in
accordance with subparagraph (c).

A panel shall be deemed to be established 45 days after the receipt
of the written request of a Contracting Party by the Secretariat
pursuant to subparagraph (a).

A panel shall be composed of three members who shall be
chosen by the Secretary General from the roster described in
paragraph (7). Except where the disputing Contracting Parties
agree otherwise, the members of a panel shall not be citizens of
Contracting Parties which either are party to the dispute or have
notified their interest in accordance with sub-paragraph (b), or
citizens of states members of a Regional Economic Integration

162 Modification based on Art. 3 of the Amendment to the Trade-Related Provisions of the
Energy Charter Treaty.

163 Id.



Organisation which either is party to the dispute or has notified
its interest in accordance with sub-paragraph (b).

The disputing Contracting Parties shall respond within ten working
days to the nominations of panel members and shall not oppose
nominations except for compelling reasons.

Panel members shall serve in their individual capacities and shall
neither seek nor take instruction from any government or other
body. Each Contracting Party undertakes to respect these principles
and not to seek to influence panel members in the performance of
their tasks. Panel members shall be selected with a view to ensuring
their independence, and that a sufficient diversity of backgrounds
and breadth of experience are reflected in a panel.

The Secretariat shall promptly notify all Contracting Parties that a
panel has been constituted.

The Charter Conference shall adopt rules of procedure for panel
proceedings consistent with this Annex. Rules of procedure shall
be as close as possible to those of the WTO Agreement.'s* A panel
shall also have the right to adopt additional rules of procedure not
inconsistent with the rules of procedure adopted by the Charter
Conference or with this Annex. In a proceeding before a panel
each disputing Contracting Party and any other Contracting Party
which has notified its interest in accordance with sub-paragraph
(2)(b), shall have the right to at least one hearing before the panel
and to provide a written submission. Disputing Contracting Parties
shall also have the right to provide a written rebuttal. A panel may
grant a request by any other Contracting Party which has notified
its interest in accordance with sub-paragraph (2)(b) for access to
any written submission made to the panel, with the consent of
the Contracting Party which has made it.

The proceedings of a panel shall be confidential. A panel shall
make an objective assessment of the matters before it, including
the facts of the dispute and the compliance of measures with
the provisions applicable to trade under Article 5 or 29. In
exercising its functions, a panel shall consult with the disputing
Contracting Parties and give them adequate opportunity to arrive
at a mutually satisfactory solution. Unless otherwise agreed by
the disputing Contracting Parties, a panel shall base its decision

164 Modification based on Art. 3 of the Amendment to the Trade-Related Provisions of the
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on the arguments and submissions of the disputing Contracting
Parties. Panels shall be guided by the interpretations given to the
WTO Agreement within the framework of the WTO Agreement
and shall not question the compatibility with Article 5 or 29 of
practices applied by any Contracting Party which is a member of
the WTO to other members of the WTO to which it applies the
WTO Agreement and which have not been taken by those other
members to dispute resolution under the WTO Agreement.'s>

Unless otherwise agreed by the disputing Contracting Parties, all
procedures involving a panel, including the issuance of its final report,
should be completed within 180 days of the date of establishment
of the panel; however, a failure to complete all procedures within
this period shall not affect the validity of a final report.

A panel shall determine its jurisdiction; such determination shall
be final and binding. Any objection by a disputing Contracting
Party that a dispute is not within the jurisdiction of the panel shall
be considered by the panel, which shall decide whether to deal
with the objection as a preliminary question or to join it to the
merits of the dispute.

In the event of two or more requests for establishment of a panel
in relation to disputes that are substantively similar, the Secretary
General may with the consent of all the disputing Contracting
Parties appoint a single panel.

After having considered rebuttal arguments, a panel shall submit
to the disputing Contracting Parties the descriptive sections of
its draft written report, including a statement of the facts and a
summary of the arguments made by the disputing Contracting
Parties. The disputing Contracting Parties shall be afforded an
opportunity to submit written comments on the descriptive
sections within a period set by the panel.

Following the date set for receipt of comments from the Contracting
Parties, the panel shall issue to the disputing Contracting Parties an
interim written report, including both the descriptive sections and
the panel’s proposed findings and conclusions. Within a period
set by the panel a disputing Contracting Party may submit to the
panel a written request that the panel review specific aspects of

165 Modification based on Art. 3 of the Amendment to the Trade-Related Provisions of the
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the interim report before issuing a final report. Before issuing a
final report the panel may, in its discretion, meet with the disputing
Contracting Parties to consider the issues raised in such a request.

The final report shall include descriptive sections (including a
statement of the facts and a summary of the arguments made
by the disputing Contracting Parties), the panel’s findings and
conclusions, and a discussion of arguments made on specific
aspects of the interim report at the stage of its review. The final
report shall deal with every substantial issue raised before the
panel and necessary to the resolution of the dispute and shall
state the reasons for the panel’s conclusions.

A panel shall issue its final report by providing it promptly to the
Secretariat and to the disputing Contracting Parties. The Secretariat
shall at the earliest practicable opportunity distribute the final
report, together with any written views that a disputing Contracting
Party desires to have appended, to all Contracting Parties.

(b) Where a panel concludes that a measure introduced or maintained
by a Contracting Party does not comply with a provision of Article
5 or 29 or with a provision of the WTO Agreement'®® that applies
under Article 29, the panel may recommend in its final report that
the Contracting Party alter or abandon the measure or conduct so
as to be in compliance with that provision.

(© Panel reports shall be adopted by the Charter Conference. In order
to provide sufficient time for the Charter Conference to consider
panel reports, a report shall not be adopted by the Charter
Conference until at least 30 days after it has been provided to all
Contracting Parties by the Secretariat. Contracting Parties having
objections to a panel report shall give written reasons for their
objections to the Secretariat at least 10 days prior to the date on
which the report is to be considered for adoption by the Charter
Conference, and the Secretariat shall promptly provide them to
all Contracting Parties. The disputing Contracting Parties and
Contracting Parties which notified their interest in accordance
with sub-paragraph (2)(b) shall have the right to participate fully
in the consideration of the panel report on that dispute by the
Charter Conference, and their views shall be fully recorded.

166 Modification based on Art. 3 of the Amendment to the Trade-Related Provisions of the
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In order to ensure effective resolution of disputes to the benefit
of all Contracting Parties, prompt compliance with rulings and
recommendations of a final panel report that has been adopted
by the Charter Conference is essential. A Contracting Party which
is subject to a ruling or recommendation of a final panel report
that has been adopted by the Charter Conference shall inform
the Charter Conference of its intentions regarding compliance
with such ruling or recommendation. In the event that immediate
complianceisimpracticable, the Contracting Party concerned shall
explain its reasons for non-compliance to the Charter Conference
and, in light of this explanation, shall have a reasonable period
of time to effect compliance. The aim of dispute resolution is the
modification or removal of inconsistent measures.

Where a Contracting Party has failed within a reasonable period
of time to comply with a ruling or recommendation of a final
panel report that has been adopted by the Charter Conference, a
Contracting Party to the dispute injured by such non-compliance
may deliver to the non-complying Contracting Party a written
request that the non-complying Contracting Party enter into
negotiations with a view to agreeing upon mutually acceptable
compensation. If so requested the non-complying Contracting
Party shall promptly enter into such negotiations.

If the non-complying Contracting Party refuses to negotiate, or
if the Contracting Parties have not reached agreement within 30
days after delivery of the request for negotiations, the injured
Contracting Party may make a written request for authorisation
of the Charter Conference to suspend obligations owed by it to
the non-complying Contracting Party under Article 5 or 29.

The Charter Conference may authorise the injured Contracting Party
to suspend such of its obligations to the non-complying Contracting
Party, under provisions of Article 5 or 29 or under provisions of
the WTO Agreement' that apply under Article 29, as the injured
Contracting Party considers equivalent in the circumstances.

The suspension of obligations shall be temporary and shall
be applied only until such time as the measure found to be
inconsistent with Article 5 or 29 has been removed, or until a
mutually satisfactory solution is reached.

167 Modification based on Art. 3 of the Amendment to the Trade-Related Provisions of the
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Before suspending such obligations the injured Contracting Party
shall inform the non-complying Contracting Party of the nature
and level of its proposed suspension. If the non-complying
Contracting Party delivers to the Secretary General a written
objection to the level of suspension of obligations proposed by
the injured Contracting Party, the objection shall be referred
to arbitration as provided below. The proposed suspension of
obligations shall be stayed until the arbitration has been completed
and the determination of the arbitral panel has become final and
binding in accordance with subparagraph (e).

The Secretary General shall establish an arbitral panel
in accordance with sub-paragraphs (2)(d) to (f), which if
practicable shall be the same panel which made the ruling
or recommendation referred to in sub-paragraph (4)(d), to
examine the level of obligations that the injured Contracting
Party proposes to suspend. Unless the Charter Conference
decides otherwise the rules of procedure for panel proceedings
shall be adopted in accordance with sub-paragraph (3)(a).

The arbitral panel shall determine whether the level of obligations
proposed to be suspended by the injured Contracting Party is
excessive in relation to the injury it experienced, and if so, to what
extent. It shall not review the nature of the obligations suspended,
except insofar as this is inseparable from the determination of the
level of suspended obligations.

The arbitral panel shall deliver its written determination to the
injured and the non-complying Contracting Parties and to the
Secretariat within 60 days of the establishment of the panel or
within such other period as may be agreed by the injured and the
non-complying Contracting Parties. The Secretariat shall present
the determination to the Charter Conference at the earliest
practicable opportunity, and no later than the meeting of the
Charter Conference following receipt of the determination.

The determination of the arbitral panel shall become final and
binding 30 days after the date of its presentation to the Charter
Conference, and any level of suspension of benefits allowed thereby
may thereupon be put into effect by the injured Contracting Party
in such manner as that Contracting Party considers equivalent in
the circumstances, unless prior to the expiration of the 30 days
period the Charter Conference decides otherwise.
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() In suspending any obligations to a non-complying Contracting
Party, an injured Contracting Party shall make every effort not to
affect adversely the trade of any other Contracting Party.

Each Contracting Party may designate two individuals who shall, in the
case of Contracting Parties which are also member of the WTO,'®® if they are
willing and able to serve as panellists under this Annex, be persons whose
names appear on the indicative list of governmental and non-governmental
individuals, referred to in article 8 of the Understanding on Rules and
Procedures Governing the Settlement of Disputes contained in Annex 2
to the WTO Agreement or who have in the past served as panellists on a
GATT or WTO dispute settlement panel.'”® The Secretary General may also
designate, with the approval of the Charter Conference, not more than ten
individuals, who are willing and able to serve as panellists for purposes of
dispute resolution in accordance with paragraphs (2) to (4). The Charter
Conference may in addition decide to designate for the same purposes up to
20 individuals, who serve on dispute settlement rosters of other international
bodies, who are willing and able to serve as panellists. The names of all of
the individuals so designated shall constitute the dispute settlement roster.
Individuals shall be designated strictly on the basis of objectivity, reliability
and sound judgement and, to the greatest extent possible, shall have
expertise in international trade and energy matters, in particular as relates
to provisions applicable under Article 29. In fulfilling any function under this
Annex, designees shall not be affiliated with or take instructions from any
Contracting Party. Designees shall serve for renewable terms of five years and
until their successors have been designated. A designee whose term expires
shall continue to fulfil any function for which that individual has been chosen
under this Annex. In the case of death, resignation or incapacity of a designee,
the Contracting Party or the Secretary General, whichever designated said
designee, shall have the right to designate another individual to serve for the
remainder of that designee’s term, the designation by the Secretary General
being subject to approval of the Charter Conference.

Notwithstanding the provisions contained in this Annex, Contracting
Parties are encouraged to consult throughout the dispute resolution
proceeding with a view to settling their dispute.

The Charter Conference may appoint or designate other bodies or fora to
perform any of the functions delegated in this Annex to the Secretariat
and the Secretary General.

168 Modification based on Art. 3 of the Amendment to the Trade-Related Provisions of the
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(10)

17.

18.

19.

Where a Contracting Party invokes Article 29(9)(b), this Annex shall apply,
subject to the following modifications:'”°

@ the complaining party shall present a detailed justification in
support of any request for consultations or for the establishment of
a panel regarding a measure which it considers to nullify or impair
any benefit accruing to it directly or indirectly under Article 29;

(b) where a measure has been found to nullify or impair benefits
under Article 29 without violation thereof, there is no obligation
to withdraw the measure; however, in such a case the panel
shall recommend that the Contracting Party concerned make a
mutually satisfactory adjustment;

() the arbitral panel provided for in paragraph (6)(b), upon the
request of either party, may determine the level of benefits that
have been nullified or impaired, and may also suggest ways
and means of reaching a mutually satisfactory adjustment; such
suggestions shall not be binding upon the parties to the dispute.

Annex B: Formula for Allocating Charter Costs

(in accordance with Article 37(3))

Contributions payable by Contracting Parties shall be determined by
the Secretariat annually on the basis of their percentage contributions
required under the latest available United Nations Regular Budget Scale of

Assessment (supplemented by information on theoretical contributions
for any Contracting Parties which are not UN members).

The contributions shall be adjusted as necessary to ensure that the total
of all Contracting Parties’ contributions is 100%.

Annex PA: List of Signatories which Do Not Accept the Provisional
Application Obligation of Article 45(3)(B)"”"

(in accordance with Article 45(3)(c))

Annex T: Contracting Parties’ Transitional Measures'’?

(in accordance with Article 32(1))

170

171

172

Modification based on Art. 3 of the Amendment to the Trade-Related Provisions of the
Energy Charter Treaty.

Editor’s note: all signatories initially listed here already became full Contracting Parties.
For the previously listed states: http://www.energycharter.org/.

Editor’s note: The applicability of Annex T terminated on 1 July 2001. For the text of
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ENERGY CHARTER PROTOCOL ON ENERGY EFFICIENCY AND RELATED
ENVIRONMENTAL ASPECTS

(Annex 3 to the Final Act of the European Energy Charter Conference)

PREAMBLE
THE CONTRACTING PARTIES to this Protocol,

Having regard to the European Energy Charter adopted in the Concluding
Document of the Hague Conference on the European Energy Charter, signed at
The Hague on 17 December 1991; and in particular to the declarations therein
that cooperation is necessary in the field of energy efficiency and related
environmental protection;

Having regard also to the Energy Charter Treaty, opened for signature from 17
December 1994 to 16 June 1995;

Mindful of the work undertaken by international organisations and fora in the
field of energy efficiency and environmental aspects of the energy cycle;

Aware of the improvements in supply security, and of the significant economic
and environmental gains, which result from the implementation of cost-effective
energy efficiency measures; and aware of their importance for restructuring
economies and improving living standards;

Recognising that improvements in energy efficiency reduce negative
environmental consequences of the energy cycle including global warming
and acidification;

Convinced that energy prices should reflect as far as possible a competitive
market, ensuring market-oriented price formation, including fuller reflection of
environmental costs and benefits, and recognising that such price formation is
vital to progress in energy efficiency and associated environmental protection;

Appreciating the vital role of the private sector including small and medium-
sized enterprises in promoting and implementing energy efficiency measures,
and intent on ensuring a favourable institutional framework for economically
viable investment in energy efficiency;

Annex T: http://www.energycharter.org/.



Recognising that commercial forms of cooperation may need to be complemented
by intergovernmental cooperation, particularly in the area of energy policy
formulation and analysis as well as in other areas which are essential to the
enhancement of energy efficiency but not suitable for private funding; and

Desiring to undertake cooperative and coordinated action in the field of energy
efficiency and related environmental protection and to adopt a Protocol providing
a framework for using energy as economically and efficiently as possible:

HAVE AGREED AS FOLLOWS:

Part I: Introduction

Article 1: Scope and Objectives of the Protocol

(1) This Protocol defines policy principles for the promotion of energy
efficiency as a considerable source of energy and for consequently
reducing adverse Environmental Impacts of energy systems. It
furthermore provides guidance on the development of energy efficiency
programmes, indicates areas of cooperation and provides a framework
for the development of cooperative and coordinated action. Such action
may include the prospecting for, exploration, production, conversion,
storage, transport, distribution, and consumption of energy, and may
relate to any economic sector.

(2) The objectives of this Protocol are:

@ the promotion of energy efficiency policies consistent with
sustainable development;

(b) the creation of framework conditions which induce producers
and consumers to use energy as economically, efficiently and
environmentally soundly as possible, particularly through the
organisation of efficient energy markets and a fuller reflection of
environmental costs and benefits; and

(© the fostering of cooperation in the field of energy efficiency.

Article 2: Definitions

As used in this Protocol:
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“Charter” means the European Energy Charter adopted in the Concluding
Document of the Hague Conference on the European Energy Charter
signed at The Hague on 17 December 1991; signature of the Concluding
Document is considered to be signature of the Charter.

“Contracting Party” means a state or Regional Economic Integration
Organisation which has consented to be bound by this Protocol and for
which the Protocol is in force.

“Regional Economic Integration Organisation” means an organisation
constituted by states to which they have transferred competence over
certain matters a number of which are governed by this Protocol,
including the authority to take decisions binding on them in respect of
those matters.

“Energy Cycle” means the entire energy chain, including activities related
to prospecting for, exploration, production, conversion, storage, transport,
distribution and consumption of the various forms of energy, and the
treatment and disposal of wastes, as well as the decommissioning, cessation
or closure of these activities, minimising harmful Environmental Impacts.

“Cost-Effectiveness” means to achieve a defined objective at the lowest
cost or to achieve the greatest benefit at a given cost.

“Improving Energy Efficiency” means acting to maintain the same unit of
output (of a good or service) without reducing the quality or performance
of the output, while reducing the amount of energy required to produce
that output.

“Environmental Impact” means any effect caused by a given activity on
the environment, including human health and safety, flora, fauna, soil,
air, water, climate, landscape and historical monuments or other physical
structures or the interactions among these factors; it also includes
effects on cultural heritage or socio-economic conditions resulting from
alterations to those factors.

Part II: Policy Principles

Article 3: Basic Principles

Contracting Parties shall be guided by the following principles:



Contracting Parties shall cooperate and, as appropriate, assist each other
in developing and implementing energy efficiency policies, laws and
regulations.

Contracting Parties shall establish energy efficiency policies and
appropriate legal and regulatory frameworks which promote, inter alia:

(a) efficient functioning of market mechanisms including market-
oriented price formation and a fuller reflection of environmental
costs and benefits;

(b) reduction of barriers to energy efficiency, thus stimulating

investments;
(a) mechanisms for financing energy efficiency initiatives;
(d) education and awareness;
(e) dissemination and transfer of technologies;
() transparency of legal and regulatory frameworks.

Contracting Parties shall strive to achieve the full benefit of energy
efficiency throughout the Energy Cycle. To this end they shall, to the best
of their competence, formulate and implement energy efficiency policies
and cooperative or coordinated actions based on Cost-Effectiveness and
economic efficiency, taking due account of environmental aspects.

Energy efficiency policies shall include both short-term measures for the
adjustment of previous practices and long-term measures to improve
energy efficiency throughout the Energy Cycle.

When cooperating to achieve the objectives of this Protocol, Contracting
Parties shall take into account the differences in adverse effects and
abatement costs between Contracting Parties.

Contracting Parties recognise the vital role of the private sector. They
shall encourage action by energy utilities, responsible authorities and
specialised agencies, and close cooperation between industry and
administrations.

Cooperative or coordinated action shall take into account relevant
principles adopted in international agreements, aimed at protection
and improvement of the environment, to which Contracting Parties
are parties.
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(8) Contracting Parties shall take full advantage of the work and expertise
of competent international or other bodies and shall take care to avoid
duplication.

Article 4: Division of Responsibility and Coordination

Each Contracting Party shall strive to ensure that energy efficiency policies are
coordinated among all of its responsible authorities.

Article 5: Strategies and Policy Aims

Contracting Parties shall formulate strategies and policy aims for Improving
Energy Efficiency and thereby reducing Environmental Impacts of the Energy
Cycle as appropriate in relation to their own specific energy conditions. These
strategies and policy aims shall be transparent to all interested parties.

Article 6: Financing and Financial Incentives

(1)  Contracting Parties shall encourage the implementation of new
approaches and methods for financing energy efficiency and energy-
related environmental protection investments, such as joint venture
arrangements between energy users and external investors (hereinafter
referred to as “Third Party Financing”).

(2)  Contracting Parties shall endeavour to take advantage of and promote
access to private capital markets and existing international financing
institutions in order to facilitate investments in Improving Energy
Efficiency and in environmental protection related to energy efficiency.

(3) Contracting Parties may, subject to the provisions of the Energy Charter
Treaty and to their other international legal obligations, provide fiscal or
financial incentives to energy users in order to facilitate market penetration
of energy efficiency technologies, products and services. They shall strive
to do so in @ manner that both ensures transparency and minimises the
distortion of international markets.

Article 7: Promotion of Energy Efficient Technology

(1) Consistentwith the provisions of the Energy Charter Treaty, Contracting
Parties shall encourage commercial trade and cooperation in energy
efficient and environmentally sound technologies, energy-related
services and management practices.



2

)

Contracting Parties shall promote the use of these technologies, services
and management practices throughout the Energy Cycle.

Article 8: Domestic Programmes

In order to achieve the policy aims formulated according to Article 5, each
Contracting Party shall develop, implement and regularly update energy
efficiency programmes best suited to its circumstances.

These programmes may include activities such as the:

development of long-term energy demand and supply scenarios
to guide decision-making;

assessment of the energy, environmental and economic impact
of actions taken;

definition of standards designed to improve the efficiency
of energy using equipment, and efforts to harmonise these
internationally to avoid trade distortions;

development and encouragement of private initiative and
industrial cooperation, including joint ventures;

promotion of the use of the most energy efficient technologies
that are economically viable and environmentally sound;

encouragement of innovative approaches for investments in
energy efficiency improvements, such as Third Party Financing
and co-financing;

development of appropriate energy balances and data bases, for
example with data on energy demand at a sufficiently detailed
level and on technologies for Improving Energy Efficiency;

promotion of the creation of advisory and consultancy services
which may be operated by public or private industry or utilities and
which provide information about energy efficiency programmes
and technologies, and assist consumers and enterprises;

support and promotion of cogeneration and of measures to
increase the efficiency of district heat production and distribution
systems to buildings and industry;

establishment of specialised energy efficiency bodies at
appropriate levels, that are sufficiently funded and staffed to
develop and implement policies.
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3)

In implementing their energy efficiency programmes, Contracting Parties
shall ensure that adequate institutional and legal infrastructures exist.

Part lll: International Cooperation

Article 9: Areas of Cooperation

The cooperation between Contracting Parties may take any appropriate form.
Areas of possible cooperation are listed in the Annex.

Part IV: Administrative and Legal Arrangements

Article 10: Role of the Charter Conference

All decisions made by the Charter Conference in accordance with this
Protocol shall be made by only those Contracting Parties to the Energy
Charter Treaty who are Contracting Parties to this Protocol.

The Charter Conference shall endeavour to adopt, within 180 days after
the entry into force of this Protocol, procedures for keeping under review
and facilitating the implementation of its provisions, including reporting
requirements, as well as for identifying areas of cooperation in accordance
with Article 9.

Article 11: Secretariat and Financing

The Secretariat established under Article 35 of the Energy Charter Treaty
shall provide the Charter Conference with all necessary assistance for
the performance of its duties under this Protocol and provide such other
services in support of the Protocol as may be required from time to time,
subject to approval by the Charter Conference.

The costs of the Secretariat and Charter Conference arising from this
Protocol shall be met by the Contracting Parties to this Protocol according
to their capacity to pay, determined according to the formula specified in
Annex B to the Energy Charter Treaty.



Article 12: Voting

Unanimity of Contracting Parties Present and Voting at the meeting of
the Charter Conference where such matters fall to be decided shall be
required for decisions to:

(@) adopt amendments to this Protocol; and

(b) approve accessions to this Protocol under Article 16.

Contracting Parties shall make every effort to reach agreement by
consensus on any other matter requiring their decision under this
Protocol. If agreement cannot be reached by consensus, decisions on
non-budgetary matters shall be taken by a three-fourths majority of
Contracting Parties Present and Voting at the meeting of the Charter
Conference at which such matters fall to be decided.

Decisions on budgetary matters shall be taken by a qualified majority
of Contracting Parties whose assessed contributions under Article 11(2)
represent, in combination, at least three-fourths of the total assessed
contributions.

For purposes of this Article, “Contracting Parties Present and Voting”
means Contracting Parties to this Protocol present and casting affirmative
or negative votes, provided that the Charter Conference may decide upon
rules of procedure to enable such decisions to be taken by Contracting
Parties by correspondence.

Except as provided in paragraph (1) in relation to budgetary matters, no
decision referred to in this Article shall be valid unless it has the support
of a simple majority of Contracting Parties.

A Regional Economic Integration Organisation shall, when voting, have
a number of votes equal to the number of its member states which are
Contracting Parties to this Protocol; provided that such an Organisation
shall not exercise its right to vote if its member states exercise theirs, and
vice versa.

In the event of persistent arrears in a Contracting Party’s discharge of
financial obligations under this Protocol, the Charter Conference may
suspend that Contracting Party’s voting rights in whole or in part.
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Article 13: Relation to the Energy Charter Treaty

(1) In the event of inconsistency between the provisions of this Protocol and
the provisions of the Energy Charter Treaty, the provisions of the Energy
Charter Treaty shall, to the extent of the inconsistency, prevail.

(2)  Article 10(1) and Article 12(1) to (3) shall not apply to votes in the Charter
Conference on amendments to this Protocol which assign duties or
functions to the Charter Conference or the Secretariat, the establishment
of which is provided for in the Energy Charter Treaty.

Part V: Final Provisons

Article 14: Signature

This Protocol shall be open for signature at Lisbon from 17 December 1994 to
16 June 1995 by the states and Regional Economic Integration Organisations
whose representatives have signed the Charter and the Energy Charter Treaty.

Article 15: Ratification, Acceptance or Approval

This Protocol shall be subject to ratification, acceptance or approval by
signatories. Instruments of ratification, acceptance or approval shall be
deposited with the Depositary.

Article 16: Accession

This Protocol shall be open for accession, from the date on which the Protocol is
closed for signature, by states and Regional Economic Integration Organisations
which have signed the Charter and are Contracting Parties to the Energy Charter
Treaty, on terms to be approved by the Charter Conference. The instruments of
accession shall be deposited with the Depositary.

Article 17: Amendments
(1) Any Contracting Party may propose amendments to this Protocol.

(2) The text of any proposed amendment to this Protocol shall be
communicated to Contracting Parties by the Secretariat at least three
months before the date on which it is proposed for adoption by the
Charter Conference.



)

Amendments to this Protocol, texts of which have been adopted by
the Charter Conference, shall be communicated by the Secretariat to
the Depositary which shall submit them to all Contracting Parties for
ratification, acceptance or approval.

Instruments of ratification, acceptance or approval of amendments to
this Protocol shall be deposited with the Depositary. Amendments shall
enter into force between Contracting Parties having ratified, accepted
or approved them on the thirtieth day after deposit with the Depositary
of instruments of ratification, acceptance or approval by at least three-
fourths of the Contracting Parties. Thereafter the amendments shall enter
into force for any other Contracting Party on the thirtieth day after that
Contracting Party deposits its instrument of ratification, acceptance or
approval of the amendments.

Article 18: Entry into Force

This Protocol shall enter into force on the thirtieth day after the date of
deposit of the fifteenth instrument of ratification, acceptance or approval
thereof, or of accession thereto, by a state or Regional Economic Integration
Organisation which is a signatory to the Charter and a Contracting Party
to the Energy Charter Treaty or on the same date as the Energy Charter
Treaty enters into force, whichever is later.

For each state or Regional Economic Integration Organisation for which
the Energy Charter Treaty has entered into force and which ratifies,
accepts, or approves this Protocol or accedes thereto after the Protocol
has entered into force in accordance with paragraph (1), the Protocol
shall enter into force on the thirtieth day after the date of deposit by such
state or Regional Economic Integration Organisation of its instrument of
ratification, acceptance, approval or accession.

For the purposes of paragraph (1), any instrument deposited by a Regional
Economic Integration Organisation shall not be counted as additional to
those deposited by member states of such Organisation.

Article 19: Reservations

No reservations may be made to this Protocol.
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Article 20: Withdrawal

(1) AtanytimeafterthisProtocol has enteredintoforce fora Contracting Party,
that Contracting Party may give written notification to the Depositary of
its withdrawal from the Protocol.

(2)  Any Contracting Party which withdraws from the Energy Charter Treaty
shall be considered as also having withdrawn from this Protocol.

(3) The effective date of withdrawal under paragraph (1) shall be ninety
days after receipt of notification by the Depositary. The effective date of
withdrawal under paragraph (2) shall be the same as the effective date of
withdrawal from the Energy Charter Treaty.

Article 21: Depositary

The Government of the Portuguese Republic shall be the Depositary of this
Protocol.

Article 22: Authentic Texts

In witness whereof the undersigned, being duly authorised to that effect, have
signed this Protocol in English, French, German, Italian, Russian and Spanish, of
which every text is equally authentic, in one original, which will be deposited
with the Government of the Portuguese Republic.

Done at Lisbon on the seventeenth day of December in the year one thousand
nine hundred and ninety-four."”?

Annex: lllustrative and Non-Exhaustive List of Possible Areas of
Cooperation pursuant to Article 9

Development of energy efficiency programmes, including identifying energy
efficiency barriers and potentials, and the development of energy labelling and
efficiency standards;

Assessment of the Environmental Impacts of the Energy Cycle;

Development of economic, legislative and regulatory measures;

173 For signatories: http://www.energycharter.org/.



Technology transfer, technical assistance and industrial joint ventures subject
to international property rights regimes and other applicable international
agreements;

Research and development;
Education, training, information and statistics;

Identification and assessment of measures such as fiscal or other market based
instruments, including tradeable'* permits to take account of external, notably
environmental, costs and benefits.

Energy analysis and policy formulation:

- assessment of energy efficiency potentials;

- energy demand analysis and statistics;

- development of legislative and regulatory measures;

- integrated resource planning and demand side management;

- Environmental Impact assessment, including major energy projects.

Evaluation of economic instruments for Improving Energy Efficiency and
environmental objectives.

Energy efficiency analysis in refining, conversion, transport and distribution of
hydro carbons.

Improving Energy Efficiency in power generation and transmission:

- cogeneration;

- plant component (boilers, turbines, generators, etc.);

- network integration.

Improving Energy Efficiency in the building sector:

- thermal insulation standards, passive solar and ventilation;
- space heating and air conditioning systems;

- high efficiency low NOx burners;

- metering technologies and individual metering;

- domestic appliances and lighting.

174 Editor’s note: spelling as in authenticated version.

167

PEEREA



168

Municipalities and local community services:

- district heating systems;

- efficient gas distribution systems;

- energy planning technologies;

- twinning of towns or of other relevant territorial entities;
- energy management in cities and in public buildings;

- waste management and energy recovery of waste.

Improving Energy Efficiency in the industrial sector:
- joint ventures;
- energy cascading, cogeneration and waste heat recovery;

- energy audits.

Improving Energy Efficiency in the transport sector:
- motor vehicle performance standards;

- development of efficient transport infrastructures.

Information:

- awareness creation;

- data bases: access, technical specifications, information systems;
- dissemination, collection and collation of technical information;

- behavioural studies.

Training and education:
- exchanges of energy managers, officials, engineers and students;

- organisation of international training courses.

Financing:

- development of legal framework;
- Third Party Financing;

- joint ventures;

- co-financing.
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